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Frances, Counteſs Dowager of Huntingdon ;\, 
3 EE. cc: | Theophilus, Ferdinando, Anne, Frances, Kathe- 
The Right Honble George, 1 I Unie and Margaret Haſtings, Children „ 
Earl of Huntingdon, 8 * | faid Counteſs, by Theophilus Earl of Hun- Pon ents. 


1  tingdon her late Husband, deceas'd ; Sir 
The Appellan 


Philip Meadows and John Gery, 3 
Y Indenture Tripartite the ſaid late Earl Theophilas and Elizabeth his then Wife (who was one of the Daughters and Co-heirs of Sir 


John Lewis and Mother of the Appellant) covenanted to levy a Fine of certain Lerdſhips, Mannors, Baronies, Advowſons, Scites, 


Meſſuages and Hereditaments in the County of York (the Inheritance of the ſaid Countefs Elixabeth as one of the Co-heirs of the 
ſaid Sir John Lews ) | | | | | 


Novemb. 25, 1681. 


To the Uſe of the ſaid Counteſs Elizabeth and her Aſſigns, during her natural Life; and 
1 after her Deceaſe | : : 5 

0 | To the Uſe of the Appellant, and the Iſſue of his Body with ſeveral Remainders over. 
In which Indenture was a Power for the ſaid late Earl and Counteſs Elixabeth during their joyat Lives to revoke the ſaid Uſes, and limit 

others, which Fine was levied accordingly. „„ 555 | BD 

The ſaid late Earl being defirous to purchaſe the Place of Captain of the Band of Gentlemen Pentioners (for which he was to pay 
4500 J.) by Promiſes he would pay the ſame out of the Profits of the ſaid Place or otherwiſe when he could raiſe the ſame, prevailed with 

1 is ſaid Counteſs Elizabeth to enable him to borrow that Sum : And for that Purpoſe 3 3 | | 
Auguſt 1, 1682. The ſaid late Earl and Counteſs Elixabeth by a Deed of Mortgage revoked the ſaid former Uſes (created by the ſaid Deed of the 25th of 

| November, 168 1) and thereby declared, That the Premiſſes (in Conſideration of 4560 l. paid to the ſaid late Earl) ſhould remain and be 
| | e 5 To the Uſe of one Cropper (who lent the ſaid Money) for the Term of 1000 Years ſab- 
| je& to a Redemption on Payment of 4500 l. and Intereſt; and after the Ex- 

piration, or other ſooner Determination of the ſaid Term, 
To the Uſe of the ſaid Counteſs Elixabeth and her Aſſigns during her natural Life. 

The ro to the Appellant and the Iſſue of his Body with Remainders over as 

And by the ſame Deed, the ſaid late Earl covenanted, that he wonld pay off the ſaid Mortgage-debt. . | = 
1697. Accordingly the ſaid late Earl (having by Perception of Profits of the ſaid Place raiſed more than ſufficient to diſcharge ſuch Mortgage) 
| did pay his ſaid Debt, and the ſaid Mortgage was fully ſatisfied, but (without the Privity of the ſaid Counteſs Elizaberh or of this Appellant) 
cauſed the ſaid Term of 1000 Years which had been veſted by Meſne- Aſſignments in Mr. Newport and Sir Williem Cooper to be aſſigned to the 
the Reſpondent Acadomes and Sir John Foch, in truſt for the ſaid late Earl, whereas the Debt being paid, and the end anſwered for which 
only the Appellant's Mother conſented to incumber her: Inheritance, the mortgaged Term ought to have been aſſigned to attend the 
F a Inheritance of the Premiſſes, of which this Appellant became ſeized on his ſaid Mother's Death, which happened in Fanu- 
April 18 1699. The late Earl made his Will whereby (after his Debts and Legacies therein mentioned) he gives the Reſidue of his perſonal Eſtate to 
the Reſpondents the Infants, and makes the Reſpondent Gery and Sir Gilbert Clark deceaſed, his Executors, and in 1701 the ſaid late Earl 

_ dyed, having from the time of the Death of the Appellant's ſaid Mother to his own Death received the Profits of the ſaid Eſtate. 


Michaclmas-Vaca- Thereupan the Appellant exhibited a Bill in the Court of Chancery agelnil the ſaid Reſpondents, to have (amongſt other things) an 
tion, 1701. Account of the Profits of the ſaid Eſtate received from the Death of his ſaid Mother, aud to compel the Reſpondent A7cadows (the Sur- 


viving Truſtee) to ſurrender up, or aſſign the ſaid Term of one thouſand Years, to the end, the faid Eſtate might come to him free from 

the Incumbrance, which was ſatisfy'd as aforeſaid : To which Bill the ſaid Reſpondents having ſeverally Anſwered and Witneſſes being 
ee.xamined on both ſides, | ; | | | | | | | it, 
May 12, laſt, The Cauſe was heard before the Right Honourable the Lord Keeper of the Great Seal of England, and his Lordſhip (Inter alia) decreed, 
That the Reſpondent Gery, the late Earl's Executor, do account for the Rents and Profits of the late Counteſs El;zaberk's real Eſtate, which 

grew due and was received by the ſaid late Earl or his Order, from and after the zoth of December 1688. (being the Time of the ſaid late 
Counteſs's Death) in taking which Account, the Reſpondent Gery is to have a reaſonable Allowance for the Appellant's Maintenance, 

from the Death of the late Counteſs his Mother, during the time he was kept and maiatain'd by the ſaid late Earl (unleſs for ſuch time as 

the Appellant boarded in his Father's Family) and what upon the ſaid Account ſhall appear remaining due (after the ſaid Allowance, and 

others in the Decree mentioned) the ſame is decreed to be y e for and towards the Diſcharge of the Money due on the Mortgage in 
Queſtion, which is to be aſcertain'd by Mr. Piet one of the Maſters of the ſaid Court of Chancery ; and in caſe the Rents and Profits of the 

ſaid Mortgaged Premiſſes ſo received as aforeſaid, ſhall not be ſufficient to diſcharge the ſaid Mortgage, then the Appellant is to pay the 
- Reſidue to the ſaid Executor as part of the ſaid late Earl's Perſonal Eftate, and on Payment thereof, {the Reſpondents Meadows and Gery are 

to aſſign the ſaid Mortgage to the Appellant, or to whom he ſhall appoint. | 


1682. 


By which the Appellant (being in effect decreed to pay and diſcharge the ſaid Mort- 
gage) humbly conceives himſelf agrieved thereby, for theſe Reaſons : 


Fir x. For that it appears, That the faid Debt was wholly owing by the late Earl, and borrowed to ſerve his Occaſions, and was never the 
FE Debt of the ſaid late Counteſs Elix abeth, nor did any part of the Money come to her Uſe ; and the Earl covenanted in the ſaid Mortgage- 
| Deed, to pay and ſatisfic the ſaid Mortgage-money and Intereſt, which being perform'd, the Mortgage Term ought not any longer to 

have been kept on foot, unleſs to attend and protect the Inheritance, and not to charge it. ö | 
Secondly, For that at the time of the Mortgage, this Appellant's ſaid Mother, being Tenant for her Life, with Remainder to this Appellant in Tail, 
with Remainders over, and the Mortgaged Premiſſes being her Inheritance, the ſame ought not to be charged farther, nor otherwiſe, than ſhe 

agreed or conſented to ſuch Charge; and it cannot be thongh that ſheagreed to charge her Land any otherwiſe than to ſtand as a Security for 

her Husband, to enable him to borrow that Sum; and to be clear, when he (the Principal Debtor) ſhould pay off the Debt, and not to make 

an abſolute Gift of ſo much Money to her Husband, or that her Eſtate ſhould ſtand Mortgaged to him, or any in truſt for him, for that, 


or any other Sum. EL. 7 | 
Thirdly, For that it appears by Proof ia the Cauſe, That the Earl had promis'd the Appellant's Mother (to gain her to conſent to the Mortgage) 
that he would pay off the ſaid Mortgage - money, and diſcharge the Land. 35 | Bl „ 
Feurthly. For that if no ſuch Promiſe had been made, yet the ſaid late Earl ought not in Conſcience to be deemed to be a Mortgagee, or lacum- 


brancer on the Eſtate of the ſaid late Counteſs and this Appellant, for having diſcharged his own Debt, Money borrowed by him only, and 
| ſolely applied to his Uſe, and which he alone was liable to pay, and be ſued for, by Virtue of his ſaid Covenant. ” | 
Fifthhy, For that it ſeems not agreeable to Reaſon or Experience, 'That a Principal Debtor ſhould (by paying the Debt he owes) become the Cre- 
ditor, ſo as to charge his own Surety with the ſame Debt by any Means er Contrivance whatſoever. | | 


| For which, and other Reaſons, the Appellant humbly hopes, your Lordſhips will Reverſe that Part of the Decree which orders 
the Mortgage-money to bo ſatisfied ont of the Rents and Profits of the _—_— Eftate, and (if they fall fhort) by this Ap- 
pellant : And that your Lordſhips will Order, That the Appellant may be anſwer'd the Rents and Profitsof his 2 d Eſt ate 
from the Death of the ſaid Counteſs, and that the ſaid Sir Philip Meadows fhall aſſign the ſaid ſatisfied Mcrigage to ſuch 
Perſon or Perſons as the Appellant ſhall direct. e . 


WILLIAM COW⁵ ER. 
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